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— Law

Can an employer withdraw from a non-competition

clause?

An employer and an employee may agree on a non-competition clause that prevents
the employee from engaging in a competing gainful activity for a certain period of time
after leaving the current employer. The legalese on this matter raises many questions.
The Constitutional Court recently addressed one of these questions, namely whether
and under what conditions may an employer withdraw from a non-competition clause
that both the employer and the employee agreed on, in one of its recent decisions.

Vaclav Vlk
Rodl & Partner Prague

Let’s go over the basics - what is a non-
competition clause in labour law?

If the employer and the employee agree on a non-
competition clause, the employee may not, for
a certain period of time after leaving the em-
ployer, but not longer than one year, engage in
a gainful activity that is either identical to the
employer’s line of business or which competes
with the employer’s business. The employer must
financially compensate the employee to the ex-
tent of at least one half of the employee’s aver-
age monthly earnings for each month in which
the employee complies with the non-competi-
tion clause. The employee’s obligation to comply
with the non-competition clause may be secured
through a contractual penalty.

Withdrawal from a non-competition clause - case
law

“An employer may withdraw from a non-competi-
tion clause only during the employment relation-
ship.” (section 314(4) of the Labour Code). The Su-

preme Court has repeatedly ruled in recent years
that an employer may only withdraw from a non-
competition clause for a reason provided for in the
law or in the parties’ agreement, and moreover, this
may only happen during the term of the employ-
ment relationship. In one decision from 2020, the
Supreme Court even concluded that it is invalid for
the employer to withdraw from a non-competion
clause during the term of the employment relation-
ship if, at its discretion, the employer concludes
that it would be unreasonable and/or impracti-
cal to enforce the non-competition clause in view
of the value of the information, knowledge, and
knowledge of work and technological processes
acquired by the employee in the employer’s em-
ployment or otherwise.

The Constitutional Court on withdrawal from
a non-competition clause

The employer challenged the latter decision of the
Supreme Court with a constitutional complaint.
The Constitutional Court decided on 21 May 2021
(File number I1. US 1889/19) to uphold the constitu-
tional complaint and returned the case to the mu-
nicipal courts. Having done so, the Constitutional
Court changed case law.
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According to the Constitutional Court,
the blanket prohibition of contractual arrange-
ments expressly allowing an employer to withdraw
from a non-competition clause during the term of
an employee’s employment without giving a rea-
son, which is determined only by court decisions
and not by law, is a constitutionally impermissible
judicial refinement of the law. It violates the princi-
ple of separation of powers, the principle of auton-
omy of will and contractual freedom of individuals
and the fundamental rights of the employer. How-
ever, the employer’s right to withdraw from a non-
competition clause even without giving a reason, if
this possibility has been expressly agreed by the
parties, does not mean that the employee, as the
typically weaker party to the employment relation-
ship, should not be protected against potential ar-
bitrariness or abuse of this right by the employer.
And so the courts must assess in each individual
case whether the withdrawal from a non-compe-
tition clause constitutes arbitrariness or abuse
of the right by the employer to withdraw from the
non-competion clause, but they may not base their
decision(s) only on such arbitrariness or abuse of
right.

The court is to take into account, in particular:

- The time when the employer withdrew from the
non-competition clause;

- If the employer withdrew from the non-compe-
tition clause just before the employee’s employ-
ment ended, then consider why it could not have
done so earlier;

- If the employer withdrew from the non-competion
clause without giving a reason, the reason why
the employer considered the parties’ commit-
ment to the non-competion clause to be undesir-
able, unreasonable, unsustainable or unfair;

- Facts indicating that the employee chose their
future employment or other career with a view to
their being bound by the non-competion clause

(for example, the employee has already found
a job that meets the requirements of the non-
competion clause or, on the contrary, has refused
a job offer that did not meet the requirements);

- Facts suggesting that the employer acted arbi-
trarily or abused its right to withdraw from the
non-competion clause (e.g. it wanted to release
itself of the obligation to provide the employee
with monetary compensation at a time when it
knew or could and should have known that the
employee had chosen their future employment
or other career with a view of their commitment
under the non-competion clause).

To conclude, the Constitutional Court sided with
employers in allowing them to negotiate the pos-
sibility of withdrawing from a non-competition
clause even without stat-
ing a reason. At the same
time, however, it created
considerable uncertainty.
The employer can now
never be sure what con-
clusion the court will
reach in a dispute after evaluating the above cri-
teria. And so disputes arising from (not only) non-
competition clauses will continue to clutter the
court rooms of many a Czech court.

clause, but ...

Contact details for further information

Mgr. Vaclav Vik
advokat
(Attorney-at-Law C2)
Associate Partner

T +420 236 163 720
vaclav.vlk@roedl.com

The employer can withdraw
from a non-competition-
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— Law

Higher fuel price compensation

On 18 October 2021, an extraordinary amend-
ment to the Decree establishing the average
price of fuel for the purpose of granting travel
allowances for 2021 was published in the Col-
lection of Laws.

The fuel price is especially important
for employees using private cars on business
trips. Up until 18 October 2021, the fuel price
for these purposes was CZK 27.80 per litre for
95-octane petrol. With effect from 19 October
2021, the average price for 95-octane petrol
will increase to CZK 33.80 per litre. However,
all other average fuel prices, including the av-

erage price of diesel fuel, will remain at their
original level for the rest of the year in accord-
ance with Decree No. 589/2020 Sb.

Contact details for further information

Ing. Martina Sotnikova
martina.sotnikova@roedl.com

Ing. Miroslav Holoubek
miroslav.holoubek®@roedl.com

— Taxes

Rodl & Partner scored again before the Supreme

Administrative Court

Rodl & Partner successfully represented a major media group in tax and subsequent
court proceedings before the Supreme Administrative Court in a dispute over the award
of interest in connection with the tax authority’s unlawful conduct.

Jakub Sotnik
Rodl & Partner Prague

This is what happened. We did not claim tax credit
for investment incentives when we filed our regular
tax returns, which we filed successively for several
tax periods. The tax authority made an implicit tax
assessment based on the tax returns. We appealed
against the payment orders and then claimed
the tax credit. The tax authority upheld our cli-
ent’s claim only following subsequent proceedings
before the Supreme Administrative Court.

We then sought interest on the tax au-
thority’s unlawful conduct as compensation for its
refusal to recognise the tax credit for investment
incentives, which resulted in the client being un-
able to dispose of the tax overpayment for several
years.

The tax authority refused to pay the
interest on the grounds that the tax liability was
determined on the basis of tax returns prepared

and filed directly by the client (his representative),
and the tax authority does not examine or assess
whether the tax base or the tax itself was correctly
determined. According to the tax authority, the tax
was assessed in accordance with the law and had
nothing to do with the tax authority proceeding in
an unlawful manner. And so, according to the tax
authority, one of the conditions for the award of
interest for unlawful conduct of the tax authority,
namely that the client paid the tax based on an un-
lawful decision made by the tax authority, was not
met. According to the tax authority, the fact that
the client had to claim the tax rebate on appeal or
in the course of legal proceedings has no bearing
on the (dis)award of interest on the basis of the tax
authority’s unlawful conduct.

The Supreme Administrative Court up-
held our appeal, stating that the purpose of inter-
est is to provide compensation to persons who, as
a result of unlawful decisions or incorrect official
action, have been obliged to pay sums of money
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which they would not otherwise have had to pay Contact details for further information
but for the unlawful decision or incorrect official
action. Indeed, if the tax authority had assessed

the tax at the correct rate on the client’s appeal, /‘\ g/ldgvr(.)izlsub Sotnik
the client would have had the tax in the amount , y (Attorney-at-Law C2)
of the overpayment at his disposal. Since that was ' Associat):a Partner

. . ; . e\
not the case, the client is entitled to compensation T +420 236 163 210

jakub.sotnik@roedl.com

——
in the form of interest. As the Supreme Adminis- \ ‘_,a
trative Court concluded, the assessment and the
assessment-appeal procedure form a single unit, “‘
during the course of which the client paid more tax

than he was supposed to pay. This also satisfied
the second (disputed) condition for the award of
interest on the tax authority’s unlawful conduct.

— Taxes

VAT waiver for electricity and gas supplies

On 20 October, a decision was published in The VAT invoice should not record the
the Financial Bulletin No. 34/2021 of 20 Oc- VAT. Failing that, the recipient may not claim
tober to waive VAT on supplies of electricity a VAT refund on the supply charged in the in-
and gas acquired from another Member State voice according to a statement by the General
or imported from third countries in the period Financial Directorate.
from 1 November to 31 December 2021. The For the sake of completeness, we note
waiver applies to the supply of electricity and that the Ministry of Finance submitted an
gas with the date of taxable supply (tax point) amending bill to the VAT act that intends to
determined based on the date of reading the waive VAT on electricity and gas supplies with
electricity/gas meters in the relevant month a right of deduction for the entire year 2022.
and the months in which the advances for the
supplies were paid.

The waiver does not restrict the possi- Contact details for further information
ble recipients of supply to a particular group
or class, which means that VAT is waived even Ing. Klara Sauerova
if the electricity or gas is supplied to regis- klara.sauerova@roedl.com
tered VAT payers. In addition to suppliers of
energies, the waiver therefore applies also to Ing. Miroslav Holoubek
landlords. miroslav.holoubek@roedl.com
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— Taxes

Tax havens and offshore companies

The general public has had its eye on transactions carried out through so-called off-
shore companies based in tax havens for some time now. What exactly are these off-
shore companies, what purpose do they serve and where can we expect to find these
so-called tax havens? In this article we will try to address these as well as other related

questions.

Robert Némecek, Filip Straka
Rodl & Partner Prague

The term offshore company can be used to de-
scribe almost any company that is officially based
in a country with a favourable tax regime, most of-
ten in an exotic destination known as a tax haven. In
doing so, significant tax savings can be achieved, as
in most of these countries the overall taxation rate
is significantly lower than in the Czech Republic,
for example. There are of course several reasons for
setting them up, but one of the most common ones
is undoubtedly the intention to avoid paying taxes.

The main advantage of offshore destina-
tions is the considerable administrative relief they
pose. But the advantages do not end there. Depend-
ing on the local legislation, certain types of com-
panies may be exempt from corporate tax entirely,
or if they are not, they pay their tax at a low, fixed
amount, regardless of their profits. In some coun-
tries, it is even possible to avoid the obligations as-
sociated with filing tax returns and, consequently,
bookkeeping itself. As a result, by setting up an off-
shore ownership structure, a commercial corpora-
tion doing business in the Czech Republic may shift
its profits to a jurisdiction where they are subject to
considerably lower or even zero taxation, and avoid
many other associated statutory and regulatory ob-
ligations.

In addition to being a truly effective tool
for tax optimisation, offshore companies are also
extensively used to obscure and obfuscate the in-
formation about the ownership structure. In this
context, the question naturally arises as to where

to draw the line between a legitimate optimisation
instrument and a purposeful circumvention of the
law and evasion of tax. The establishment of an off-
shore company is not in itself illegal; many entrepre-
neurs use offshore companies for purely legitimate
purposes, be it for various preventive reasons or
for privacy protection. Nonetheless, if an offshore
company is established solely for anillegal purpose,
typically to conceal beneficial ownership, to circum-
vent the law in an attempt to avoid paying taxes or
even to launder money, then we can undoubtedly
talk about targeted calculations, which tax authori-
ties may evaluate as aggressive tax planning and tax
evasion.

Countries that offer favourable condi-
tions for anonymous ownership and whose legisla-
tion facilitates tax avoidance efforts are known as
tax havens.

The European Union has been opposed
to tax havens for a very long time now. Twice a year,
the EU publishes a list of so-called non-cooperative
jurisdictions. The list should act as a key tool in the
fight against money laundering, tax evasion and any
illegal tax avoidance.

The list, which was first drawn up by the
Council of the European Union in December 2017
and which we mentioned in numerous Newsletters
in the past, includes the following countries as of 12
October 2021, following a review by the European
Union:

- American Samoa
- Fiji
- Guam
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- Palau

- Panama

- Samoa

- Trinidad and Tobago
- US Virgin Islands

- Vanuatu

Czech entities may face tax implications if they
engage in transactions with persons domiciled in
a non-cooperative state. These include, in particu-
lar, the obligation to apply the highest withholding

Contact details for further information

tax rate (i.e. 35%) to income that is subject to with-
holding tax under Czech legislation.

The Council of the European Union regu-
larly reviews the fulfilment of the set criteria and
the commitments resulting from the adoption of
reforms under international tax standards, and up-
dates the list of non-cooperating states. The current
list, which contains only third countries support-
ing so-called unfair tax practices, is updated twice
a year (since 2020). It will be reviewed again next
February.

Ing. Robert Némecek
danovy poradce

(Tax Advisor CZ)
Senior Associate

T +420 236 163 209

robert.nemecek@roedl.com I s

Ing. Filip Straka
danovy poradce

(Tax Advisor CZ)

T +420 236 163 203
filip.straka@roedl.com

— Taxes

Global minimum tax rate approved

On 8 October 2021, the member states of the
Organisation for Economic Co-operation and
Development (OECD) came to an agreement
that large multinational companies will be sub-
ject to income taxation at a minimum rate of 15
per cent from 2023.

According to the OECD, the agreement
is not intended to eliminate tax competition al-
together, but to set limits on it. The minimum
tax rate would apply to companies with rev-
enues exceeding €750 million. The OECD be-
lieves that the change in policy should gener-
ate an additional tax revenue of approximately
$150 billion per year for the member states. It
should also ensure a fairer distribution of in-
come and mitigate the ongoing tax base ero-
sion. According to the OECD, more than $125
billion a year should be shifted from the larg-
est multinational companies to the countries
where they operate and generate profits. As
a consequence, multinational companies will
pay their fair share of taxes in those countries,
regardless of their physical presence.

Of the 140 countries involved in the
negotiations, Kenya, Nigeria, Pakistan and
Sri Lanka have not yet joined the agreement.
The contemplated multilateral convention is
planned to be signed in 2022 and come into
effect in 2023.

Contact details for further information

Ing. Josef Kratky
josef.kratky@roedl.com

Ing. Dominika Havrdova
dominika.havrdova@roedl.com
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Changes to Intrastat reporting effective from

1 January 2022

The Czech Statistical Office has issued an overview of the most important changes
concerning Intrastat reporting that await reporting units in the coming year, in line with
new Government Regulation No. 333/2021 Sb.. Some of the most important changes
include simplified reporting and the extension of the current reporting data on the sup-

ply of goods to another Member State.

Klara Sauerova, Lucie Kukralova
Rodl & Partner Prague

As mentioned in the introduction, the scope of the
data to be reported for the supply of goods to an-
other EU Member State has been expanded. In ad-
dition to the existing items, the reporting unit will
now also have to add information on the country of
origin of the goods and the customer’s tax identifi-
cation number or similar number used for VAT pur-

A simplified declaration is submitted
separately for both directions, while the deadline
for its submission coincides with the deadline for
the January Intrastat declaration. If during the year
a reporting unit exceeds the threshold of CZK 20
million or acquires or sends goods that are not in-
tended for simplified reporting, it has to submit
the monthly Intrastat report again from the month
in which it exceeded the
threshold (or traded goods

poses. Where goods are received from another EU
Member State, the information required remains
unchanged.

that may not be reported in
a simplified manner). This
obligation continues to ap-

Smaller reporting units may
use simplified reporting if
they meet the conditions.

Another important innovation in Intra-
stat reporting is the introduction of the so-called
simplified declaration. This allows the reporting
unit to report data to Intrastat only once a year
subject to certain conditions:

- the value of total annual acquisitions or dis-
patches may not exceed CZK 12-20 million in the
current and previous year (the limit applies sepa-
rately to acquisitions and dispatches)

- simultaneously, the reporting unit must not have
traded in the current or previous year in com-
modities that exclude the possibility of simplified
reporting (a list of these commodities is provided
in the Communication from the Czech Statistical
Office on the list of goods not intended for sim-
plified reporting)

ply for the entire year to

follow. The reporting unit

therefore may only file a simplified declaration for
the period before it exceeded the threshold (or be-
fore trading in excluded goods).

It needs to be noted that some transac-
tion nature codes will also be changed. The Czech
Statistical Office has issued a comprehensive con-
verter of the transaction nature codes.

Other minor changes include an in-
crease in the limit for small consignments from
EUR 200 to EUR 400 and the rounding of addi-
tional units of measurement. These will now be
rounded off mathematically to whole numbers if
the value is greater than 1.

The changes will also affect the report-
ing of 100% credit in the Intrastat declaration. At
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Rodl & Partner

present, 100% credit notes are practically not re-
ported in the Intrastat declaration, but the new
rules will distinguish between transactions involv-
ing a physical movement of goods and transactions
in which a business merely claims a refund. In the

Contact details for further information

Ing. Klara Sauerova
danova poradkyné

case of a refund without physical movement of (Tax. Advisor QZ)
goods, the value of the goods originally reported in Senior Associate
! T +420 236 163 280

the Intrastat declaration will have to be corrected.
However, if in addition to a refund the goods have
been returned along with a credit note, the data al-
ready reported in the Intrastat declaration will not
be corrected. The return of goods will be reflected
in the Intrastat declaration on the opposite side.

All changes effective from 1 January
2022 will also be included in the forthcoming 2022
edition of the Intrastat manual. For the moment,
the Czech Statistical Office has published an over-
view of the changes here.

klara.sauerova@roedl.com

Bc. Lucie Kukralova

Tax Consultant

T +420 236 163 208
lucie.kukralova@roedl.com

— Taxes

Cap on higher income tax rate for individuals in
2022

The Government has published the figures
used to calculate, among other things, the av-
erage wage for the purposes of the Income Tax
Act.

The average wage influences the per-
sonal income tax rate. In 2022, income ex-
ceeding CZK 1,867, 728 will be subject to a tax
rate of 23 per cent. In 2021, the cap is CZK
1,701,168. For interest’s sake, the cap in 2020
was CZK 1,672,080. The year-on-year increase
from 2021 to 2022 is significant and it reflects
current wage developments.

Contact details for further information

Ing. Martina Sotnikova
martina.sotnikova®@roedl|.com

Ing. Miroslav Holoubek
miroslav.holoubek@roedl.com
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— Taxes

New German transfer pricing directive

The German Tax Administration issued a new directive in July for German taxpayers
summarising and interpreting transfer pricing principles. Given intensive Czech-Ger-
man business relations, the Directive also applies to Czech taxpayers as the principles
described in it affect relations between Czech and German companies.

Martin Koldinsky, Petr Tome$
R&dI Partner Prague

As the title of the Directive suggests, the document
sets out the principles for the taxation of income
accruing to German companies from abroad. The
intention is quite clear - to increase the revenue of
the German state budget through transfer pricing
adjustments.

The Directive takes into consideration
the common understanding of the arm’s length
principle as defined by the OECD in double taxa-
tion avoidance agreement. It views a breach of the
arm’s length principle as grounds for adjusting
the tax base of German companies. What is es-
pecially important is that the Directive explicitly
states that not only the prices themselves must
be examined, but that the other terms of business
must also be put under the microscope. Thus,
one can expect more thorough checks aimed not
only at contractual documentation but also at the
actual behaviour of the business partners within
the group. Where Czech taxpayers are concerned,
this means that they need to make sure that their
contractual documentation is up to scratch as
are their local files. It’'s worth mentioning that in-
ternational cooperation between the Czech and
German tax authorities is improving, so informa-
tion submitted during a tax audit in Germany can
be shared by the German tax authorities with the
Czech tax authorities. As per our practical experi-
ence, in recent years, there have been very fre-
quent cases of joint tax audits in both countries,
or requests for information from a tax authority in
the other country. For this reason, it will be nec-
essary to pay careful attention to the consistency
of any evidence submitted and it will also be in
the interest of Czech companies that the parent
companies in Germany submit evidence that can-
not harm the Czech companies within the group.
Naturally, the evidence submitted by Czech com-
panies in any tax audits or inspections will also
be very important. It is always essential that the
tax authorities in both countries receive consist-
ent information.

A part of the Directive addresses the
matter of what the German tax authorities consider
to be related parties. It is certainly worth mention-
ing that the definition of related parties has been
broadened to include entities which, although not
interconnected by shares, show signs of being
linked for the purpose of a common commercial
interest. Essentially, this means that the German
tax authorities can also apply the arm’s length
principle to transactions between unrelated com-
panies that carry out transactions under abnormal
market conditions. This definition is similar to the
so-called artificially related parties known from
the Czech Income Tax Act. The permanent estab-
lishments of German founders in foreign countries
are also regarded as related parties.

As far as the methods of determining
transfer prices are concerned, the German Direc-
tive relies on all the methods that are commonly
known and used in practice, so we need not worry
too much about any major changes in this respect
(in the Czech environment). Nonetheless, it is cer-
tainly worth mentioning that the German Directive
refers to the OECD Directive, particularly to the
method for calculating the operating results of tax
entities for the purpose of determining arm’s length
profitability by means of comparative studies. In
this respect, the German Directive also calls for
consideration of all economic circumstances and
consideration of whether other, seemingly non-
operational variables such as interest costs and
income or exchange rate differences should be
included in the operating results. We also come
across this approach in Czech tax audits, and dis-
cussions with the tax authorities about what con-
stitutes a taxpayer’s operating result will surely
increase in light of the new German Directive.

From a Czech company’s perspective,
the section on loss-making group companies is
also relevant. In this respect, the German Directive
refers to the OECD Directive and explicitly states
that loss-making companies should, in certain cir-
cumstances, be compensated by the entities that
profit from such loss-making activity (assuming, of
course, that there is a profit-making company).
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Routine companies that are very much
group-controlled and have a limited ability to man-
age their risks are expected to report profit, at least
in the long term. Here, the German Directive sets
a b-year period within which routine companies
should report a so-called cumulative profit, i.e. an
average profitable result on a 5-year basis. Now,
what will the Czech tax authorities think of this?
The Directive also focuses on intra-group services
with low added value. It refers to the rules already
defined in the OECD Directive and specifically reg-
ulates the criteria for defining such services, gives
examples of such services and recommends a 5%
profit mark-up on costs when using the cost plus
method.

The German Directive also addresses
now topical intangible assets, where it recommends
the preparation of a so-called DEMPE analysis to
determine the allocation of profits generated by
these assets. It also addresses financing, where it
recommends, among other things, examining the
economic necessity of intra-group loans.

In light of the very frequent business
transactions between Germany and the Czech
Republic, we should not underestimate the impor-
tance of the new German Directive and its possible
impact on Czech tax entities with links to Germany.
Our transfer pricing experts will gladly assist you in
examining the possible impact the Directive could
have on your business.

Contact details for further information

Ing. Martin Koldinsky
soudni znalec

(Court Certified Expert C2)
Associate Partner

T +420 236 163 243
martin.koldinsky@roedl.com

Ing. Petr Tome$
danovy poradce

(Tax Advisor CZ)
Associate Partner

T +420 236 163 750
petr.tomes@roedl.com

http://www.roedl.net/cz/en/home.html
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