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We have noticed an increase
in the number of disputes
concerning the digital world.
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— Law

Dangers of a digital world

What is a digital world? It is a concept that is difficult to grasp and there exist no gen-
eral standards or statutory rules that would define it in greater detail. Digital world is
often associated with digital market, digital technology, digital transformation, digital
age and digital services. But there is much more to it.

Lucie Kiankova
Rodl & Partner Prague

Today we seek neither to define the concept of the
digital world, nor to delimitate its boundaries. Our
aim is to draw your attention to some of the dangers
of the digital world that everyone who is prone to be
a party to digital evolution should be aware of.

The digital world brings with it many

advantages. It provides for new and exciting op-
portunities, it strengthens and develops competi-
tiveness, it supports the development of a more
open society and promotes innovation in fields
such as medicine or
the environment. Proc-
esses and procedures
are made more effec-
tive and more flexible.
Nonetheless, we have
noticed an increase
in the number of legal
disputes associated with the digital world, be that
in connection with the Internet or disputes related
to the use of digital technology.
We should therefore keep in mind that while there
are many advantages, digital development also
brings with it many serious disadvantages. An in-
creased level of alertness and precautionary meas-
ures are without a doubt suitable tools that allow
for a reduced future impact.

The world of digitalisation activates
many pitfalls that touch on both natural and legal
persons. Unfortunately, not uncommon are serious
and intolerable attacks on integrity, particularly as
regards honour, dignity, appearance and privacy.
Online contexts commonly allow for the unauthor-
ised use of photographs and for the publication of
false or distorted information about the person con-
cerned. The reputation and name of legal persons
are not safe either. The digital world is an environ-
ment that gives rise to domain disputes and lets
people share illegal or unauthorised content, both
in terms of copyright material and industrial prop-
erty rights, like trademarks. In the digital world, the
providers of information society services (website
registrars, operators of community portals or over-
seers of online photographs) carry serious liability
risks that go hand in hand with the illegal content
of the data up-
loaded and the
illegal conduct
of their users.
What must also
be kept in mind
is that where
digital entrepreneurship and e-commerce are con-
cerned, entrepreneurs are constantly in the pub-
lic eye and their meeting and complying with all
statutory rules and regulations should be a matter
of course (especially in what concerns consumer

of prudent management
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Act in accordance with the principles
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rights), as should such entrepreneurs taking great-
er care in their checking up on their contractual
partners, because the digital environment is the
best place to hide one’s true identity.

fully assess their impact on you and your company.
Should you be interested, we will gladly discuss
the risks involved and suggest measures that will
help protect you from them.

The examples laid out above do not of
course even come close to the tip of the iceberg;
so many dangers lurk in the digital world. Ideally,

Contact details for further information

we should thoroughly analyse them with regard to
each individual case and a set of circumstances.
We do, however, recommend that you always keep
the above-described risks in mind and that you al-
ways try to steer clear of them. In so doing you will
be acting in accordance with the principles of pru-
dent management (the law demands prudent man-
agement from the governing bodies of business
corporations). So please do not underestimate the
risks associated with the digital world and care-

JUDr. Lucie Kiankova, BA

ﬁ advokatka

S (Attorney-at-Law CZ)
i Senior Associate

" i IP & IT Law Team Leader

\

T +420 236 163 720
lucie.kiankova®@roedl.com

— Taxes

accessions

Road tax returns and real estate tax returns
may be submitted by 1 April 2021.

Based on the Finance Minister’s deci-
sion on the remission of tax accessories due
to a recent pandemic emergency, which was
published on 7 January 2021 in the Financial
Newsletter of the Ministry of Finance, fines for
late filing of road tax returns and fines for late
filing of real estate tax will be waived.

This in essence means that the usual
deadline by which these two types of tax return
must be filed is prolonged by two months, i.e.
it was changed from 1 February 2021 to 1 April
2021. Fines will be waived provided the road

Remission of real estate tax and road tax

tax return or the real estate tax return is filed
by the new deadline. In this context, the date
by which road tax must be paid is also post-
poned to 1 April 2021. The date(s) by which real
estate tax must be paid remain(s) unchanged.

Contact details for further information

Ing. Robert Némecek
robert.nemecek@roedl.com

Ing. Filip Straka
filip.straka@roedl.com
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Tax code amendments relating to interest

Among other things, the tax code amend-
ments introduced the following changes in
the area of interest:

- The amount of interest was changed. From
now on, interest will be based on the Civil
Code (for example, default interest will now
be the repo rate +8 percentage points, in
comparison with the previously used repo
+14 percentage points),

- Interest will not be prescribed if the amount
of interest would be under CZK 1,000 (pre-
viously CZK 200),

- From now on, a notice of the interest pre-
scribed will be sent. One can object against
the prescribed interest by filing an objec-
tion (the previous procedure was to file an

- It is obligatory for governmental authorities
to send a notice stating the amount of an
underpayment (interest, for example), if the
underpayment is one the collection of which
is to be enforced for the first time (protection
against the consequences of a court-ordered
execution upon assets (i.e. a seizure of funds
or assets by a court bailiff)),

- Default interest arises on the fourth day
after the original payment deadline (previ-
ously it was the fifth business day after the
payment deadline).

Contact details for further information

Mgr. Jakub Sotnik

appeal against an assessed payment),

jakub.sotnik@roedl.com

to charge VAT does not apply to

— Taxes

VAT on the rental of properties in 2021

On 1 January 2021, the long-anticipated change to Section 56a (3) of the Act on VAT
entered into effect. The change restricts the ability of lessors to voluntarily charge VAT
on the rental of a property to another VAT-remitting entity when such property is being
used for the business activities of such other VAT-remitting entity. At the end of 2020,
the General Financial Directorate also issued Information on this issue. The Informa-
tion addresses the details of the practical application of the new provision.

Klara Sauerova, Johana Cvrékova
Rodl & Partner Prague

Up until the end of last year, a lessor could vol-
untarily apply VAT on the rental of a property to
which a VAT exemption would normally apply. This
possibility could be used if the landlord rented the
property to another VAT-remitting entity and such
other VAT-remitting entity was using the property
for its business ac-
tivities. This had been
a welcome possibility,
one that was widely
used in practice, one
that enabled lessors
to recover input VAT

From now on, the ability

properties designated
for long-term residency

with regard to costs that they had expended in
connection with the rental of the property con-
cerned.

As of this year, this possibility has been
restricted and it is no longer possible to voluntar-
ily charge VAT
on the rental of
properties des-
ignated for long-
term residential
use. Specifically,
this applies to
family houses, residential premises - as defined
by the Act on VAT, apartments, structures or parts
of buildings where at least 60% of the floor-space
is made up of a residential area, and land or a right

5

The decisive factor is the designated use
according to the Land Registry
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of superficies (i.e. a right to build on land owned by
another party) that includes one of the properties
described above.

The Information from the General Finan-
cial Directorate states that the decisive factor for
determining whether a particular property meets
the criteria that preclude the voluntary application
of VAT on the rental of such property is the desig-
nated use of the property, as recorded in the Land
Registry. If a property is recorded in the Land Reg-
istry as a family house or a unit designated for use
as an apartment, then it is clear that such property
is designated for long-term residential use and it
is not possible to charge VAT on the rental of the
property. However, if the designated use recorded
in the Land Registry is, for example, an artist’s stu-
dio or other non-residential premises, then such
property is not one that is designated for long-term
residential use and the lessor will be able to de-
cide to voluntarily charge VAT on the rental.

If a property is actually being used for
a purpose that differs from the designated use re-
corded in the Land Registry, for example if a family
house is being used as offices, then for the pur-
poses of the aforementioned provision, the des-
ignated use recorded in the Land Registry takes
precedence. So if a lessor wished to charge VAT on
the rental of a family house that is being used as

Contact details for further information

offices, the lessor would have to get a new occu-
pancy permit (use permit) for the changed use and
record the new designated use in the Land Regis-
try.

It is also worth mentioning that no in-
terim provisions (i.e. transition period provisions)
were enacted in connection with the changes to
Section 56a (3) of the Act on VAT. For VAT-remit-
ting entities, this unfortunately means that the
new provisions will also apply to contractual rela-
tions that arose prior to 1 January 2021. In practice
this means that if a VAT-remitting entity acquired
a real estate property during the past ten years, or
if such entity carried out technical improvements
on such property and exercised the right to recover
input VAT - a step that was made possible because
the entity had voluntarily applied VAT to the rental,
such entity will now have to correct the VAT that
had been recovered, and will have to return a part
of the recovered VAT for every year remaining in
the ten year period, this must be done in the VAT
return for the last tax period of the year.

If you are impacted by this change, we
recommend reviewing whether the correct VAT
procedure is being used when billing rent and tak-
ing the appropriate steps. Naturally, if you are not
entirely certain as to what steps you should be tak-
ing, we would be pleased to assist you.

Ing. Klara Sauerova
daniova poradkyné

(Tax Advisor CZ)

Senior Associate

T +420 236 163 280
klara.sauerova@roedl.com

Ing. Johana Cvr€kova
daniova poradkyné

(Tax Advisor CZ)

T +420 236 163 249
johana.cvrckova@roedl.com
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VAT exemption for COVID-19 vaccines

and testing kits

Under a resolution passed by the Finance
Minister, any supplies of COVID-19 vaccines
and in vitro diagnostic medical devices (test-
ing kits) are to be exempt from VAT.

This VAT relief applies to any and all
domestic supplies that were to be taxed in
the period from 16 December 2020 to 31 De-
cember 2022. The supplied goods are, how-
ever, subject to the requirements defined un-
der the relevant European legislation.

The General Financial Directorate
has published its report where it presented
a practical manual for any VAT duties and re-
quirements.

When supplying goods, the taxpayer
must issue a VAT document. In such case, the
General Financial Directorate recommends
that the invoice should say “the supply is
VAT-exempt under the resolution of the Min-
istry of Finance”. As a result, the VAT docu-

— Taxes

ment does not need to show any tax rate or
the tax itself. Those supplies that are to be
VAT exempt under this resolution must be
specified in the taxpayer’s normal business
records kept for VAT purposes and they must
be shown on Line 26 of its VAT return. There
is no need to specify these supplies in the
VAT control statement. The recipient cannot
recover VAT charged on these supplies as the
situation under which the VAT is to be ac-
counted for and paid did not arise.

Contact details for further information

Ing. Klara Sauerova
klara.sauerova@roedl.com

Ing. Dominika Havrdova
dominika.havrdova@roedl.com

Interest relief for late VAT payments and road tax

The Finance Minister has decided on inter-
est relief for any late VAT payments in the tax
period between September 2020 and March
2021 or between Q3 2020 and Q1 2021. In ad-
dition, the Finance Minister decided on inter-
est relief for any late payments of the road tax
for the tax period 2020. The tax must be paid
by 16 August 2021.

In addition, the advance payment of
road tax has been waived, i.e. the advance
payment that is payable for the tax period
2021 and due by 15 April 2021. This waiver ap-
plies to entities whose income predominantly
stems from activities that were prohibited or
significantly restricted by the measures in-
troduced by the Government in the period
between 22 October 2020 to 31 March 2021.
In addition, the waiver applies only if the re-
spective tax authority is informed accordingly
in a specifically defined manner.

Following this resolution passed by the
Ministry of Finance, the period when various

administrative fees and charges are waived
has been extended. This waiver relates to the
period between 1 January 2021 and 16 August
2021.

Moreover, the period when interest on
late payments and interest on any deferred
payments is waived has also been extended
to 16 August 2021. In this case, deferred pay-
ments mean any payments deferred in situ-
ations when, upon an individual request, an
entity was permitted to defer the payment of
any tax or to break down the payment into
a number of instalments due to the coronavi-
rus pandemic.

Contact details for further information

Ing. Klara Sauerova
klara.sauerova@roedl|.com




Rodl & Partner

NEWSLETTER CZECH REPUBLIC
FEBRUARY 2021

— Taxes

Demonstrating actual costs associated with
holding an ownership interest in a subsidiary

When determining the amount of the actual costs incurred in connection with holding
an ownership interest in a subsidiary, the Supreme Administrative Court has ruled that
the taxable entity (not the Tax Authority) has a duty to identify and quantify such costs
in a trustworthy manner and to provide the relevant supporting documentation.

Jakub Sotnik
Rodl & Partner Prague

At its core, the dispute revolved around the issue
of whether the taxable entity had properly claimed
the actual costs (indirect costs, specifically over-
head costs) associated with holding an ownership
interest in a subsidiary. For the purpose of deter-
mining the amount of such costs, the taxable enti-
ty had elected not to use the fixed-percentage cost
allowance in the amount of 5% of the income from
the profits paid out by the subsidiary and instead
quantified the actual costs at just under CZK 400.
The Tax Authority did not concur with the manner
in which this amount had been determined and ar-
gued that the actual costs must have been much
higher. The Tax Authority therefore determined the
costs on the basis of the fixed-percentage cost al-
lowance, arriving at a cost of CZK 160 thousand.
The Tax Authority then assessed additional income
tax on the basis of this amount. The Tax Author-
ity had arrived at the foregoing conclusion on the
basis of the taxable entity’s accounting records,
pointing out the cost items that could have been
associated with the holding of the ownership in-
terest and that should have consequently been re-
flected in the calculation of actual costs.

The regional court concurred with the
arguments made by the Tax Authority and stated
that if a taxable entity decides to claim costs that
are lower than the fixed-percentage cost allow-
ance, it is up to the taxable entity to prove such
lower costs, it is not up to the Tax Authority. The
regional court also rejected the taxable entity’s ar-

gument that it should be up to the Tax Authority
to calculate the actual amount of the costs if the
Tax Authority faulted the taxable entity for failing
to include certain cost items in the calculation.
The taxable entity filed a cassation
complaint against the regional court’s decision. In
the complaint, the taxable entity stated that the re-
gional curt was inter-mingling two separate issues,
the issue of demonstrating costs and the issue of
determining the amount of the costs. The taxable
entity stated in this regard that taxable entities are
only obligated to demonstrate the existence of the
costs they incurred. With regard to the determi-
nation of the amount of such costs, however, the
taxable entity stated that this was merely a math-
ematical operation and the law does not state what
procedure must be used for this purpose. The tax-

According to the Supreme Administrative
Court, when calculating actual overhead costs,
one needs to create a reasonable algorithm
showing the procedure for the calculation of
the costs

able entity therefore stated that it had borne the
burden of proof because the Tax Authority had ac-
cess to taxable entity’s accounting documents and
that consequently the only aspect that was being
disputed was the calculation of actual overhead
costs. If the Tax Authority did not agree with the
calculation performed by the taxable entity, the
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Tax Authority should have performed its own cal-
culation or asked the taxable entity to modify the
calculation.

In its judgement, the Supreme Admin-
istrative Court rejected this demand from the tax-
able entity, as well as the demand to have the Tax
Authority repeatedly request the taxable entity
to correct the cost calculation, i.e. to repeatedly
make such requests until the taxable entity sub-
mits a correct calculation that is supported by eco-
nomic indicators and appropriate evidence. The
Supreme Administrative Court emphasized that it
is up to the taxable entity to demonstrate the actu-
al amount of the overhead costs concerned, which
means that the taxable entity must identify and
quantify such costs, and must provide the relevant
supporting documentation.

Finally, the Supreme Administrative
Court stated that “... due to the nature of the mat-
ter concerned, it will not be possible to quantify an

absolutely precise value for overhead costs, and it
will usually be necessary to create a certain rea-
sonable algorithm for calculating such costs. Such
algorithm, however, must reflect all of the costs
relating to the ancillary organizational processes
that are associated with the holding of the owner-
ship interest in the subsidiary”.

Contact details for further information

~ - Mgr. Jakub Sotnik
) advokat
h ! (Attorney-at-Law C2)
o Associate Partner

T +420 236 163 210
jakub.sotnik@roedl.com
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— Taxes

Meal allowances paid in the Czech Republic
and lump sum benefit for meals

On 31 December 2020, the Regulation pre-
pared by the Ministry of Labour and Social Af-
fairs was published in the Collection of Laws.
This Regulation introduces caps for 2021 on
meal allowances paid in the Czech Repubilic,
the rates for basic compensations for the use
of motor vehicles and the average prices for
fuel that will be applied primarily when com-
pensation for the use of an employee’s private
car on business trips is calculated.

As for vehicles, it was for example de-
cided that the basic compensation amounts
to CZK 4.40/km and the fuel compensation
amounts to CZK 27.80/litre of 95-octane pet-
rol, CZK 27.20/litre of diesel and CZK 5.00/
kWh of energy.

As for the meal allowances, a range
between CZK 91 and CZK 108 was set for
meal allowances for any business trip that
takes between 5 and 12 hours.

The maximum value of a meal voucher
where 55% of its nominal value may be treated
as a tax-deductible expense is derived from

the cap for meal allowances in the amount of
CZK 108. The value of such meal voucher that
may be partially treated as tax-deductible ex-
pense would be CZK 137 and the portion that
may be deducted from taxes will amount to
CZK 75.35. This limit also defines the maxi-
mum amount of the lump sum meal allow-
ance of CZK 75.60/shift that is exempt for the
income tax on employment income payable
by the employee.

Contact details for further information

Ing. Martina Sotnikova
martina.sotnikova@roedl.com

Ing. Miroslav Holoubek
miroslav.holoubek®@roedl.com
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— Taxes

Recommendations of the OECD for Transfer
Pricing in relation to the impacts of the COVID-19

pandemic

Specific economic conditions brought about by the COVID-19 pandemic and conse-
guent government responses have given rise to numerous practical difficulties in ap-
plying the arm’s length principle (not only) in 2020 and this has led both taxpayers and
tax authorities to consider the difficulties in practical application, specifically in terms
of how to correctly set transfer pricing methodology. For this reason, the Organisation
for Economic Co-operation and Development (the “OECD”) issued a report containing
recommendations for taxpayers and financial administrations on how to proceed when
applying transfer pricing rules in periods sadly affected by the COVID-19 pandemic.

Petr Tomes
Rodl & Partner Prague

The report by the OECD follows from the basic
premise of the Transfer Pricing Guidelines for Mul-
tinational Enterprises and Tax Administrations (the
“Guidelines”) and focuses on interpreting those
principles already contained in the Guidelines in
connection with the extraordinary circumstances
arising from the COVID-19 pandemic.

The OECD issued the report on 18 De-
cember 2020. It is the result of the consensus
reached by the financial administrations of 137
OECD / G20 countries involved in the BEPS initia-
tive, the Czech financial administration included.
The recommendations focus on four priority top-
ics, specifically: (i) comparability analysis, (ii)
losses and allocations of specific costs result-
ing from the COVID-19 pandemic, (iii) the impact
of government assistance programmes and (iv)
the impact on Advance Pricing Agreements (the
“APA”).

The topics are closely linked and the
recommendations quite clearly underline a pref-
erence for individual solutions to individual cases
assessing their specific circumstances. The OECD
says no to a simplified view of determining the
functional profile of a company (a routine or lim-
ited entity, for example) and the therefrom ensu-
ing clear conclusions on bearing risks and incurred
loss or even extra costs.

Another feature that runs through the
entire report is an analogy with the conduct of
independent entities under comparable circum-
stances, i.e. the creation of a hypothesis on how
companies would act under the given circum-
stances in an arm’s-length transaction.

10

In what regards comparability analysis,
there is practically no commonly used historical
data that may be deemed comparable to the finan-
cial data for 2020, when the COVID-19 pandemic
hit. For this reason, the recommendations indicate
what alternative data can be used for comparabil-
ity analysis. These include, for example, changes
in costs or revenues at the time of the pandemic,
the impact of governmental responses, changes in
macroeconomic indicators in given sectors, and
deviations of actual financial indicators from those
planned.

The report also draws attention to the
possibility of taking into account the effects of
the pandemic on transfer pricing adjustments in
tax returns, should the data necessary for such
adjustments be available after the accounts have
been closed and provided such a procedure be in
accordance with local rules and regulations.

In furtherance to comparability analysis,
the report does not allow for any analogy between
the current economic crisis and that of 2008/2009
because of the different circumstances in each
case.

Following the OECD Guidelines, loss-
making companies may be used in the context
of the comparability analysis, but only under the
condition that those loss-making companies bear
risks comparable to those of the tested company
and that they meet all the search criteria applied
in the benchmarking analysis.

As has already been stated above, each
case has to be judged on its own merits. When al-
locating losses or extraordinary costs among the
individual group members in view of the COVID-19
pandemic, it is necessary to consider the distribu-
tion of risks and, most importantly, the decision-



Rodl & Partner

NEWSLETTER CZECH REPUBLIC
FEBRUARY 2021

making powers to manage such risks. Limited
companies may, at first glance, bear certain risks
and associated costs, provided they are related to
the decision-making powers of local management.

Therefore, the distribution of losses
within multinational enterprise groups must al-
ways be based on a functional and risk analysis of
the companies concerned and there must be suf-
ficient evidence at hand to uphold them before the
tax authorities. This should be kept in mind espe-
cially now when accounts are being closed for the
year 2020 after a COVID-19 stricken year for many
a company and when transfer pricing adjustments
are being set up.

In conclusion please note that you re-
ally need to discuss and describe in perfect detail
all the factors that in view of the COVID-19 pan-
demic have impacted transfer pricing in 2020 (and
the upcoming years) in your transfer pricing docu-
mentation. Only in this way can you prevent the tax
authorities from questioning it.

Our transfer pricing team experts are at
your service; they can help you assess the impact
the COVID-19 pandemic has had on your transfer
pricing and they can help you put together your
transfer pricing documentation.

Contact details for further information

Ing. Petr Tome$
danovy poradce

(Tax Advisor CZ)
Associate Partner

T +420 236 163 750
petr.tomes@roedl.com

— Taxes

Bill to the Income Taxes Act has been
published in the collection of laws

On 31 December 2020, the amending bill that
had been discussed for a long time was pub-
lished in the Collection of Laws under Act
No. 609/2020 Sh. and it became effective on
1 January 2021. Namely, the Bill introduces
the following:

- Super-gross wages have been abolished;

- Basic tax relief per taxpayer has been in-
creased;

- Lump sum benefit for meals has been in-
troduced;

- Extraordinary depreciation has been ap-
proved;

- Limit for acquisition costs of tangible as-
sets and technical improvements and bet-
terments has been increased;

- Tax category of intangible assets was can-
celled.

As for extraordinary depreciation, the
increase in the limit for acquisition costs of
tangible assets and technical improvements
and betterments and the new rules for in-
tangible assets, a taxpayer may apply this
change already in respect of 2020.

Contact details for further information

Ing. Martina Sotnikova
martina.sotnikova@roedl.com

Ing. Miroslav Holoubek
miroslav.holoubek®@roedl.com
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